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The court concluded the Commission has jurisdiction over surface
water rights only for the purpose of redrawing basin boundaries. A
surface water rights holder seeking relief must prove that ground water
being pumped in the basin has more than a de minimis effect on surface water rights. Pumping must be hydrologically connected and
causing injury to surface water rights. If a surface water rights holder
can prove injury, the Commission must redraw the basin's boundaries,
and jurisdiction will switch to the water court and State Engineer, who
administers water rights under the 1969 Act. If a surface water rights
holder cannot prove injury, the Commission must dispose of the case.
The court found the Gallegos Family had not proven ground water
in the Basin was hydrologically connected and causing injury to its surface water rights. The court reversed in part and remanded so the
Gallegos Family could make a factual showing of hydrologic connection and injury.
Kurt Kropp
Colorado Springs v. Bd. of Comm'rs of Pueblo County, 147 P.3d 1
(Colo. 2006) (holding that venue for declaratory relief action challenging validity of land use regulations impacting regional water delivery
project was properly in neighboring county, where passage of challenged regulations occurred).
The City of Colorado Springs ("Colorado Springs") filed a complaint in the El Paso County District Court seeking a declaratory judgment that new land use regulations adopted by the Board of Commissioners of the County of Pueblo ("Board") were invalid with respect to
the Southern Delivery System ("SDS"). The Colorado Springs District
Court granted a transfer of venue to the Pueblo County District Court.
Colorado Springs filed a petition for an original proceeding in the
Colorado Supreme Court requesting transfer of action back to El Paso
County District Court. The court reviewed, under original jurisdiction,
whether the Pueblo County District Court acted in excess of its jurisdiction or without jurisdiction.
In 1990, Colorado Springs began working on SDS, a regional water
delivery project designed to increase its water supply and storage. The
SDS plans required facilities crossing through a small portion of unincorporated Pueblo County. In 2005, the Board adopted a resolution
that changed its existing land use regulations. The adopted resolution
prohibited the development of municipal and industrial water projects
wholly or partially within unincorporated Pueblo County without the
developer first obtaining a permit. Colorado Springs argued that the
resolution was invalid, asserting that its purpose was to stall the SDS
project.
Colorado Springs challenged the venue decision on two grounds,
C.R.C.P. 98(b) (2) and C.R.C.P. 98(a). In pertinent part, C.R.C.P.
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98(b) (2) states that when an action involves a public official's action,
venue is proper in the county where the officers performed the action.
The court found the substance of Colorado Springs' complaint directed at the official actions of the Board and that venue was proper
where the official actions occurred, Pueblo County.
C.R.C.P. 98(a) states that venue is proper in the county in which
the subject of the action, or a substantial part thereof, is situated if the
subject of the claim affects real property, franchises, or utilities. The
court found that the term "affects" means the subject of the claim must
relate to title, lien, injury, or possession of the property, franchises, or
utilities. Colorado Springs' requested relief was directed at the validity
of county land use regulations. Thus, the claim was not directed to the
title, lien, injury, or possession of the property, franchises, or utilities
and C.R.C.P. 98(a) did not apply.
The court held venue for the action challenging validity of land use
regulations was properly in Pueblo County District Court.
Michael S. Samelson
Cherokee Metro. Dist. v. Simpson, 148 P.3d 142 (Colo. 2006)
(holding that a stipulated provision of a conditional water rights diligence decree precludes the district's use of wells designated for "emergency" and "backup" purposes as a primary source when its commitments outside the designated basin increased after entering into the
stipulation).
Cherokee Metropolitan District ("Cherokee"), a metropolitan water district that supplied water to homes and businesses east of Colorado Springs, used two sets of wells in the Upper Black Squirrel Creek
Designated Ground Water Basin ("Designated Basin") known as
Cherokee Wells 1-8 ("Wells 1-8") in the north and Sweetwater wells in
the south. Cherokee provided water to lands both within and without
the Designated Basin. In March, 1999, the Colorado District Court,
Water Division 2 granted a due diligence decree for ten Sweetwater
conditional water rights that Cherokee obtained from predecessors-ininterest. At the same time, the district court incorporated an agreement between Cherokee and the Upper Black Squirrel Creek Ground
Water Management District ("Management District") that included a
stipulated provision which allowed Cherokee to use Wells 1-8 for inbasin beneficial use that discharged unused water back into the Designated Basin. The parties included in the stipulation two exceptions for
"emergency use" and "backup" purposes, which the provision further
explained would include the inability to get sufficient supply from the
Sweetwater wells.
At the time the parties entered into the agreement, Cherokee predicted the Sweetwater wells would produce over 6000 acre-feet annually. The district court held that the wells had a capacity of 3407 acre-

